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COURT DECIDES

AGAINST WALTER G, SMITH

Frear and Galbraith Uphold Action

of the Circuit Court In

Contempt Case.

Perry, In a Strong Opinion, Dissents From the
Court's Opinion and Holds That Construct-

ive Contempt Cannot Be Punished.

more than two months of deliberation a majority of the
AFTER Court yesterday affirmed the decision f the Circuit

Court, adjudgig Walter G. Smith, Editor of the Advertiser,
juilty of contempt, and remanding him to the custody of the High
sheriff to scre a term of thirty days imprisonment.

Ab there appears to be a Federal question involved Mr. Smith's
attorneys will present their application for n writ of habeas corpus to
the United States District Court this morning and putb the matter to
the last step before abandoning it. .

"In the ease of ex parte Walter O. nush case, S Haw. 221, Hhould be fol- -
Smlth, the court remands the prisoner lowed; for, according to that decision,
in the custody of the High Sheriff: the the Legislature In providing by the
opinion of the court will be filed." With act of ISss (IN I.. Sec. 202), that eon- -

these words from Chief Justice Frear, structlvo attempts should no longer be
the Supreme Court. JuhIIco Perry dls- - punishable as such, regarded as con- -
xeating, yesterday affirmed the decision structlve attempts only those that were
ft the Circuit Court, finding Mr. Smith not enumerated In the previous statuto
KUilty of contempt and sentencing him (P. L. Sec. 257) nnd did not mean to
to prison for thirty days. Include all those that are generally rc- -

TJiere were but few people In the Karded as constructive contempts, and
curt room yesterday afternoon at 3 '"-- publication in question clearly

clock, when the three Justices filed comes within at least one of the classes
slowly Into the room, and took their enumerated In the previous statute,
pluces on the bench. Mr. Smith was If, therefore, this should be regarded
present In person, and was represented as a case of constructive contempt un-

ity Smith & Lewis and Lorrln An-- der the general law, the main question
draws, while George Davis appeared for for consideration would be whether the
tht Circuit Judges, who remained out- - decision In the Hush cuse uhould be
side in the clerk's ofllce as the decision followed or reveised. Assuming titat
was announced. There were besides the decision was sound when It was
three or four attorneys In the court tendered, there might still be a qucs-100- m

when the Judgment' was given. Hon whether the publication. If it could
Following the order mado by Chief "? considered as relating only to the

Justice Frear the members of the I terminated case or to the Judge gen- -

court left the room, the opinion having
been given to Clark George Lucas. Da-

vis got poFRCRslon of the original and
sifter It had been shown to a few at-

torneys, he hurried Into the clerk's
office, where Judges Humphreys nnd
Gear were In waiting. They spent the
next hour In poring over Its pages
and commenting on the opinions of the
three Judges. Mr. Smith was at once
placed in the custody of Sheriff h.

ESTEE WOULD ISSUE WRIT.
In the meantime attempt was made

to secure a. new writ from Judge Estee,
but because of the lateness of the hour
this was given up until morning. Judge
Estee very accommodatingly ngreed to
wait until 5 o'clock to sign the papers,
and stated that he would Issue the writ
of habeas corpus and hold court at 8

o'clock in the evening to hear the mat-
ter if the attorneys so desired. The
sittorneys found it impossible to prepare
the necessary papers and further ac-

tion was postponed until this morning.
THE DECISION.

The decision of the Supreme Court
lemanding the prisoner to the custody
of the High Sheriff is a voluminous
one. It Is written by Chief Justice
Frear, and Justice Galbraith writes a
caacurrlng opinion. Justice Perry dis-

sents and also has a lengthy opinion.
The following is the syllabus1 gov-

erning the opinion of the majority:
"On habeas corpus to test the valid-

ity of a judgment for contempt the
court may consider questions of juris-
diction only and not questions of mere
it regularity of error.

"Alt reasonable Intendments are
irude in favor of the Jurisdiction of su-

perior court of record when their Judg-
ments are nttneked collaterally.

"Whether an answer under oath by
one cited for contempt operates as a
purser or not depends on the circum-
stances.

"Whether all three Judges of tho
First Circuit may act together as a
court or not Is Immaterial If, when
they do tit together, the presiding
Judge for the term substantially con- -
.hutM the proceedings and finally pro
omiBce3 Judgment as If he alone

the court, the others being
deemed to act In an ndvlsory capacity

.only."
Tho opinions are as follows:

OPINION OF THE COURT. UY

FREAR, C. J.
Tin facts and much of the law are

iet forth In Mr. Justice Perry's
opinion. The case Is one of

great difficulty.
Then- - is no doubt that the publica-

tion in question would be held a con-

tempt at common law whether It
Hhould be regarded as relating to a
pending case or to a terminated case,
or tn the Judge generally without ref
erence to any particular case, or
whether It was In the presence of the
court rir not. There Ib also no doubt
that it should be held a contempt un- -

der our statutes, If the decision in the

crnlly, nnd not to the pending ense,
could be regarded as a contempt pun-
ishable summarily, now that we have
come under the provisions of the Fed-
eral Constitution relating to freedom
of speech and of the press, which, al- -
though not differing materially from
the corresponding constitutional pro- - j

visions In force heie when the Huih
case was decided, might perhaps be
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capacity only, nnd the presiding Judge
alone llnnlly pronounced judgment In
form as If he alone constituted the
court.

The case as a whole presents many
fertile themes for comment, but It Is
unnecessary to discuss them.

The petitioner Is remanded to the
custody of the High Sheriff.

Smith & Lewis and Andrews, Peters
& Andrnde, for the petitioner.

George A. Davis, contra.
DISSENTING OPINION OF

PEUItY, J.
The petitioner was sentenced to Im

prisonment for the term of thirty days
for nn alleged contempt of the Circuit
Court of the First Circuit and then
brought this petition for a wilt or ha-

beas corpus to determine the legality
of such senteucw and commitment.
Many questions are presented. I

One McCarthy was tiled In tho Cir-

cuit Court upon a charge of mayhem.
The Jury returned u verdict of guilty.
Thereafter, upon motion of counsel, tne
court discharged the defendant on the
ground that theio Is no suuh crime
known to our law as mayhem. This
was on March G, liiO.'. On March 11,
McCarthy was arraigned before the
same court on a charge of assault and
battery based on the same acts, and
the trial wus begun. In Its Issue of the
day following, and while the ttlal was
still pending and the case undetermin-
ed. The Pacific Commercial Advertiser,
a newspaper printed and published In
this city, of which newspaper the pres-
ent petitioner was then the editor, con-

tained u certain cartoon and certain
printed words Mild to be of and con-
cerning the Hon. George D. Gear, who
was the Judge presiding nt the two
trials referred to. One of the attor-
neys for the defendant on the day last
named presented to tho eourt a motion
or affidavit praying that the editor of
Tho Advertiser be cited to appear and
show cause why he should not be sum-
marily punished for contempt of court,
charging in the allldavlt that the ed-

itor "did make and publish for circu-
lation an Insulting, contemptuous, con-

tumelious, disrespectful cartoon or pic-
ture, a copy of which Is hereto at-

tached and made a part hereof, Intend-
ing nnd meaning thereby to throw dis-
respect upon the Honorable George D.
Gear, ono of the Judges of said court,
and the presiding Judge at both of the
trials hereinbefore named j and In said
cartoon or picture intending to nnd at-
tempting to represent the former ac
tion In a ludicrous and disgraceful
manner of him, the said Honorable
George D. Gear. In his official nnd Ju- -
dlclnl capacity, as well as to prejudice,
the case of said defendant in the minds
of the public and Jury trying said causol
nnd that by reason of said insulting,
contemptuous, contumelious and disre-
spectful picture or curtoou, nnd intend-
ing to publish animadversions on the
evidence or proceedings In n pending
trial tending to prejudice the public
respecting the same, and to obstruct
and prevent the administration of jus-
tice; nnd by knowingly publishing nn
unfair report of the proceedings of the
court, nnd malicious Invectives against
tho court and Jury tending to bring
such court and Jury, nnd the adminis-
tration of justice Into ridicule, con- -

(Continued on Pago 4,)
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LEPROSY

Board of Health to
Experiment

Now.
rm Hi: X-r- as n euro for leprosy Ik

I the latest experiment which tin
doub'.cdly the Hoard of Hcnlth will

next attempt. There Is nlso another
cure which will bu experimented with,
that discovered by Professor Fulsen of
Copenhagen, nnd some Interesting re-

sults may be expected within the yeur.
The two suggestions given above

have tho merit of being made by re-

putable physicians of Honolulu, Dr.
George Herbert nnd Dr. W. L. Moore,
and will consequently be given more
attention than has usually been thn
casu whero the Hoard of Health Is con-
cerned. President Sloggett announced
nt the board meeting yesterday that he
had already discussed the subject with
the physicians and added: "It Is up
to us to do something in this matter
naw." A motion that the medical mtni-bet- s

of "the board act as a oommlttet
t Investigate the proposed remedies
far leprosy was adopted.

THE COPENHAGEN CUItE.
The following Is tho letter of Dr.

Mosru calling attention to the Copen-
hagen experiments:
Dr. H. C. Sloggett, President of the

Hoard of Health.
Dar Sir: J, wIbIi to bring to the

of tho members of the board
for consideration the advisability and
practicability of attempting the amel-
ioration and perhnps cure of certain
leprous manifestations by the use of
tha apparatus devised by Prof. Fulsen
of Copenhagen, and employed by him
In treatment of lupus.

I believe that in the earlier and morn
Mlperilclal lesions of leprosy it would
proTii ot ueciucd value, perhaps modl- -
nt to suit the conditions and taken
in connection with other treatment, a
real deal might be accomplished.

Respectfully,
W. L. MOORS.

THE Y EXPERIMENTS.
Br. Herbert's letter bearing on the

subject was as follows:
M. C. Sloggett, President Hoard of

'

Health.
Dear Doctor: There has been no

much accomplished In tho Eastern
States and In Europe during the last
year In tho treatment of tubercular dis-
eases of the skin, und subcellular tis-
sue, by tho application of the
unil recognizing the similarity of this
condition with that of tubercular lep-
rosy, 1 wish to express nu opinion that
I firmly bellevo that experimentation
scientifically conducted here with u
good static machine nnd y outfit,
would not only be a proper and te

experiment, but also productive of
results, tho limit uf which may bo be-
yond our most sanguine hopes.

In the eailler stages of tubercle de-
posits 111 the skin, such as I have fre-
quently seen In years long past, 1

doubt not It would prove a specific, at
least for the local lesion. Of course,
we regard leprosy iib duo to systemic
Infection, but in so many cases It has
pioved g, more especially, of
course. In those forms that are char
acterized by neuritis.

Affected limbs- have been amputated,
and the patients had no sign or recur-
rence of disease. Patches excised, nnd
no further developments. On these
grounds .therefore, I beg you to bring
the subject before your honorable
board for discussion.

Fraternally yours,
GEORGE HERBERT.

The committee appointed by the pres-
ident to consider the experiments sug-
gested by the physicians wns Dr. Slog-
gett, Dr. Mooie and Dr. Cooper, and.
they will be assisted by Dr. McDonald,
the Government bacteriologist, and Dr.
Herbert.

KONA ESTATE

IN GOOD SHPE
Reports from Konn, brought" by J. Al.

McChesney, who has spent tho past
month at the plantation, aru most fa-
vorable and Indicate that the perloa of
uncertainty has been passed for the es-
tate. The cane now being takon off, Ik
entirely from the Holunlou lands, con-
tiguous to the mill.

Owing to a Hcarclty of rain there has
not been enough water on the upper
lands for tho purpose of llumlng cane
down to the main line, but tho pros-
pects aro for more rnln very boob now,
Tho mill Is not entirely llnlshed as some
parts have been ordered from this city
nnd will go back In the Alnuna. Loa.
Tho railroad also needs some little work
before It Is done, but this Is expected
to be completed during the present
week.

Up to the present time there have
been manufactured and shipped some
4200 bags of sugar. This figure would
have been much greater It the mill had
been complete. There has appeared no
evidence of dissatisfaction on tho part
of tho laborers, but on the contrary all
the work Is being pushed ahead and
tho men nre getting what they aro enti-
tled to out of tho sales of sugar.

While tho progress of the planting for
the crop of next year was delayed by
the action early in the spring', there is
much work being done for tho crop of
1901. There Is some clearing going on
nnd tho planting of this new land will
begin within tho next two weeks. The
land on which enno la now being 'cut
will be cultivated for long rattoqns 'foi-th-o

same crop.
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